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THE GOOD SAMARITAN 
IN SEARCH AND RESCUE 


LCDR LaVERNE E. EVANS, USN* 


... A certain man 


... fellamong thieves 


. . - leav- 


ing him half dead. And by chance there came down a 
certain priest that way: and when he saw him, he 


passed by on the other side. 


And likewise a Levite 


. and passed by on the other side. But a certain 


Samaritan . 


. - bound up his wounds .. 


. set him 


on his own beast, and brought him to an inn... 
Take care of him; and whatsoever thou spendest 
more, when I come again, I will repay thee. St. LUKE 


10: 30-35 


Tox STORY OF the Good Samaritan is im- 
pressive because our secular law imposes no ob- 
ligation to minister to the needs of the sick and 
wounded at the roadside. However, one won- 
ders what legal rights the “man” would have 
had against the Samaritan if the wounds had 
been further aggravated when he was set upon 
the beast; or the innkeeper against the Samari- 
tan if he had not paid for the excess food con- 
sumed by the object of his mercy. The Bible 
lauds the Good Samaritan as an example of the 
“good neighbor,” but generally speaking one is 
under no legal duty to respond to cries for help; * 
accordingly those who “pass by on the other 
side” incur no legal obligation toward the suffer- 
ing. 

In contrast those who, as a result of their feel- 
ings of sympathy, choose the part of the Good 
Samaritan must use reasonable care in the 
undertaking. The Samaritan must not be negli- 
gent in his ministration nor leave his charge in 
a worse position than when he took over. Late 
cases in this area of the law have imposed legal 
liability upon the Government in the field of 
Search and Rescue operations where the Gov- 
ernment’s negligence in the conduct of the res- 
cue attempt has worsened the position of the 
distressed. The Good Samaritan Rule may be 
stated as follows: 


The Good Samaritan incurs a responsibility avoided 
by those who “pass by on the other side.” One person 
seeing another in distress may or may not be under 
legal obligation to afford him relief, but if he does 
undertake it he is bound to act with reasonable pru- 
*Lieutenant Commander LaVerne E. Evans, USN, is presently 
assigned to the Admiralty Division in the Office of the Judge 
Advocate General. He holds a B.S. degree from the U.S. Mer- 
chant Marine Academy and the LL.B. from the University of 


Wisconsin. He is a member of the Wisconsin bar. 
1. Prosser, The Law of Torts 2nd ed., p. 184. 





107 


dence and care, to the end that if his effort be unavail- 
ing it shall at least not operate to increase the injury 
which he seeks to alleviate. No liability attaches to 
one who has assumed the care of an injured person 
where the evidence discloses that the duty to provide 
proper care and attention has been performed, or, as- 
suming some neglect in performance, that the condi- 


tion of the injured person was not made worse there- 
by.? 


Government liability under this theory has also 
been imposed where the public has relied on the 
Government’s performance of a permissive stat- 
utory duty.’ This article will attempt to illus- 
trate the liability that the United States may 
incur when acting as the Good Samaritan in 
Search and Rescue operations.‘ 


NATIONAL SEARCH AND RESCUE PLAN OF 1956 
(RENEWED IN 1962) 


Search and Rescue (SAR) is defined as the 
employment of available personnel and facilities 
in rendering aid to persons and property in dis- 
tress.° In 1946 by Executive Order the Presi- 
dent’s Air Coordinating Committee was estab- 
lished to study aviation problems affecting more 
than one federal agency and to recommend inte- 
grated policies for the various agencies charged 
with responsibility in the aviation field. The 
committee, in formulating national policy with 

2. 38 Am Jur, Negligence, 17. 

3. Indian Towing Co. v. United States, 350 US 61, 1956 AMC 27. 

4. This article is intended only to describe the legal consequences 
that may follow in SAR cases after the would-be rescuer has 
embarked on his mission of mercy. It is not concerned with 
the duty imposed on Masters and Commanding Officers by law, 
treaty or regulation to go to the assistance of ships or aircraft 

in distress at sea. 46 U.S.C. $728, Reg 10, Ch V, SOLAS . 

Convention, 1948, Art. 0629, Navy Regs (1948). 

5. Coast Guard Publication CG 308, Naval Warfare Publication 

NWP 37(A) par 100. 

6. E.O. 9781, 19 Sep 1946, 11 FR 10645. 

E.O. 10888, 11 Aug 1960, 25 FR 7710. 
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respect to the government’s role in fostering the 
aviation industry, considered that the mainte- 
nance of effective SAR facilities contributed 
substantially to the development of aviation and 
was “in accord with traditional American con- 
cepts of safeguarding persons and property.” ? 
The President’s committee recommended that 
an SAR plan be developed that would utilize all 
available facilities and provide for control and 
coordination of all types of search and rescue.® 
The committee recognized that aircraft opera- 
tions were primarily national in scope and that 
provision for SAR facilities should be the re- 
sponsibility of the Federal Government. It was 
also recognized that the armed forces, having 
SAR facilities in support of their own opera- 
tions, were the most obvious vehicle for use in 
meeting the public needs. 

The National SAR Plan is an agreement 
among several federal agencies, each lending its 
particular facilities to the operation of an effec- 
tive network of SAR facilities. At the outset 
it should be recognized that the plan does not 
encompass such rescue activities as salvage, or 
emergencies affecting the public welfare such as 
earthquakes, floods or fire, or damage that may 
occur as a result of enemy attack. The plan is 
promulgated and implemented by the National 
Search and Rescue Manual.?® The U.S. Coast 
Guard has been given the coordinating re- 
sponsibility for promulgating the manual and 
its changes. 

By statute the Coast Guard has been given 
specific responsibility for developing, establish- 
ing and operating rescue facilities for rendering 
aid to distressed persons and property on and 
over the high seas and waters subject to the 
jurisdiction of the United States,“ and accord- 
ingly it was assigned the responsibility of or- 
ganizing SAR facilities into a single network 
within its assigned maritime region. The Coast 
Guard, pursuant to its statutory duty, maintains 
aircraft and ships to implement the SAR plan 
in distress situations at sea. The other armed 
services are to provide SAR facilities upon re- 
quest of the Coast Guard to meet civil needs, 
on the condition that such aid will not interfere 
with their military missions. The SAR plan 
sets up three regions of operations with a 
designated Regional SAR Coordinator for 
each.?? They are briefly described as follows: 





7. Report of President’s Air Coordinating Committee April 30, 1954, 
Civil Air Policy. 

8. Supra, Note 7, Civil Air Policy Recommendation 2, p. 50. 

9. Dep’ts Treasury, Commerce, Defense, FCC, CAB and FAA. 

10. CG 308, NWP 37(A). 

11. 14 USC §2. 

12. CG 308, NWP 37(A) par 201, et seq. 
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tion of the United States—Regional coordinator is 
the Air Force. 

Maritime Region—The waters subject to jurisdic- 
tion of the United States, Hawaii, territories and 
possessions (except Canal Zone) and the high seas 
(approximate area north of equator, west from 45 W 
Long to 135 E Long). Regional Coordinator is the 
Coast Guard. 

Overseas Region—Overseas unified command areas 
not included within inland and maritime regions 
described above. (Commander of overseas unified 
command, in each Overseas Region.) 


It should be mentioned that two of the signa- 
tories to the plan have not been assigned re- 
sponsibility for conducting rescue operations. 
However, the Federal Aviation Agency provides 
assistance through the use of its air traffic con- 
trol and communication facilities. The Federal 
Communications Commission through use of its 
long range direction finder network may furnish 
fix information to the SAR coordinator. 

The Maritime Region has been divided by the 
Commandant, U.S. Coast Guard into two areas 
of responsibility—the Atlantic Maritime Region 
and Pacific Maritime Region. The two regions 
have been further divided into sub-regions 

(usually corresponding to Coast Guard Dis- 
tricts) and they in turn in some instances have 
been sub-divided into sectors. The official in 
charge of a sub-region or sector is called the 
SAR coordinator. Generally his responsibility 
is to ensure that information of the distress 


incident is communicated to interested units and | 


to prosecute the operation until rescue is effected 
or further effort would not be fruitful. 

One of the duties of the coordinator is to estab- 
lish a Rescue Coordination Center (RCC). 
RCC is the nerve center from a communication 
standpoint. Into it comes all information con- 
cerning the distress situation; from here flow 
the decisions and directions to the units con- 
ducting the search. It is recognized that “com- 
munications is the backbone of the RCC and is 
a mandatory prerequisite for successful SAR 
operations.” ** The success or failure of the 
operation will depend on how the personnel at 
the RCC evaluate the available information. 
The SAR coordinator who initiates the actual 
rescue actions has operational control over the 
SAR forces assigned. 


Inland Region—Inland areas of continental United 
States except Alaska and waters under the jurisdic- | 
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In summary the National SAR Plan imple- 


ments our government’s policy of recognizing a | 


moral obligation to assist persons in distress. 
The plan aims to provide for the effective utili- 





13. CG 308, NWP 37 (A) par 233. 
14. CG 308, NWP 37(A) par 411. 
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zation of available facilities to insure greater 


cilities have been assigned the responsibility of 
coordinating the rescue efforts. The Navy of 
course is concerned with the plan as it will be 
called to support the Coast Guard in rescue ac- 
tivities in the Maritime Region. 


II 


APPLICATION OF GOOD SAMARITAN DOCTRINE BY 
THE COURTS IN SAR CASES 


Generally, at maritime law where the alleged 
negligence of a salvor has resulted only in fail- 
ure to achieve a successful rescue, rather than 
an independent and distinguishable injury, li- 
ability for unsuccessful salvage efforts at sea 
have been denied.'® In cases where the Coast 
Guard was in the throes of the rescue attempt, 
liability for loss of the imperiled vessel has been 
denied where reasonable care was used in the 
attempted rescue. The courts have recognized 
that rescue efforts are in most instances 
carried out during heavy weather and they will 
decide whether a proper standard of care was 
used in the light of all existing circumstances. 
The mere nonnegligent attempt to rescue, if 
such attempt does not proximately result in the 
loss of the craft, will not impose liability on the 
United States. 

In a case in which the Coast Guard had al- 
ready taken the plaintiff’s cabin cruiser in tow 
as part of a rescue mission, one of the passengers 
fell overboard when the boat heeled sharply 
through no negligence of the Coast Guard.” It 
was shown that due to lack of adequate equip- 
ment, preparation or personnel of the Coast 
Guard boat, timely assistance was not given to 
the person in the water. Recovery against the 
United States was denied on the basis that the 
evidence did not show that the decedent’s posi- 
tion had been worsened as a result of the rescue 
operations. It was noted that the Coast Guard 
is authorized under 14 U.S.C., § 88 to conduct 
rescue operations but that the statute does not 
create a duty of affirmative action.** It seems 





15. CG 308, NWP 37(A) par 500. 

16. P. Dougherty Co. v. United States, 207 F2d 626, 637-651 (dissent- 
ing opinion by Chief Judge Biggs), 1953 AMC 1541, 1557-1579, 
cert. den. 347 U.S. 912. 

17. Frank v. United States, 250 F2d 178, 1958 AMC 796, cert. den. 
356 US 962 (1958). 

18. 14 USC § 88 

“88. Saving life and property. 

(a) In order to render aid to distressed persons, vessels, and 
aircraft on the high seas and on waters over which the United 
States has jurisdiction and in order to render aid to persons 
and property imperiled by flood, the Coast Guard may: 

(1) perform any and all acts necessary to rescue and aid 
persons and protect and save property; 
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that the court in this case looked at the entire 
rescue operation and not just the passenger’s 
subsequent misfortune. Prior to the accident 
the Coast Guard had been performing the rescue 
operation properly—that is the towing of the 
boat. The court noted there was no evidence 
that the passenger’s position had been worsened 
by taking the cabin cruiser in tow. 

In United States v. Lawter,” the Lawter fam- 
ily was cruising in their 16 foot motorboat in 
Biscayne Bay, Florida when their motor died 
and the boat swamped. They were hanging on 
to their boat in shallow water 500 yards from 
shore when a Coast Guard helicopter on a rou- 
tine flight saw them in distress, and attempted a 
rescue operation. The crew of the helicopter, 
in addition to the pilot, was comprised of two 
enlisted men, one experienced in operation of the 
hoist and the other totally inexperienced. The 
pilot assigned the inexperienced man to operate 
the hoist. The cable was lowered but as it was 
being secured to Mrs. Lawter the helicopter 
crew member commenced raising the cable and 
the woman had to hold the cable with her hands. 
There was considerable delay in attempting to 
get her into the aircraft. Losing her grip on the 
cable, she was killed when she fell back into the 
sea. The court placed great emphasis on the 
pilot’s ordering an inexperienced crew member 
to operate the hoist when a more experienced 
man was available. In holding the government 
liable it found that the Coast Guard had affirma- 
tively taken over the rescue mission and placed 
the deceased in a worse position than before the 
rescue operation. It is considered that apart 
from the doctrine of the Good Samaritan, the 
holding could be upheld at maritime law on the 
basis that the government’s negligence in oper- 
ating the hoist caused a distinguishable injury 
to be suffered by the person in distress. 

The concept of engendering reliance on the 
government’s proper performance of the volun- 
tary function of maintaining lighthouses was 
considered by the U.S. Supreme Court in Indian 
Towing Company et al. v. United States.2° Here 
a tug and two barges went aground on 
Chandeleur Island in the lower Mississippi 
River as a result of a light failure. The United 
States had failed to ascertain that the light- 
house beacon had been extinguished due to a 

(2) wee 
(3) wee 
(4) cee 
(b) The Coast Guard may render aid to persons and protect 
and save property at any time and at any place at which Coast 
Guard facilities and personnel are available and can be effec- 
tively utilized. (Aug 4, 1949, ch. 393, 63 Stat. 501.)” 


19. 219 F2d 559, 1955 AMC 637 (1955). 
20. Supra Note 3. 
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mechanical failure which could have been dis- 
covered by proper inspection by local Coast 
Guard personnel. The court, in a five to four 
decision, noting that the Coast Guard was not 
compelled to undertake the lighthouse service, 
stated that: 


. once it exercised its discretion to operate a light 
on Chandeleur Island and engendered reliance on the 
guidance afforded by the light, it was obligated to 
use due care to make certain the light was kept in 
good working order, and if the light did become 
extinguished, then the Coast Guard was further 
obligated to use due care to discover this fact and to 
repair the light or give warning that it was not 
functioning .. .” 


In the case of United States v. Gavagan * the 
government’s liability under the National SAR 
Plan was brought under judicial scrutiny. In 
Gavagan the shrimp boat DONALD RAY left 
Mayport, Florida for fishing grounds ESE of 
Jacksonville. During the night heavy weather 
ensued and small craft warnings were hoisted; 
although expected, the DONALD RAY did not 
return to port. That fact was reported to the 
Coast Guard activity at Jacksonville at about 
0900. Subsequently, one of the other fishing 
vessels at Mayport contacted the DONALD 
RAY by radio, and the latter reported that she 
was in sinking condition with no lifeboat or 
raft aboard, but her engines were working and 
she was attempting to get to shore. This in- 
formation was given to the local Coast Guard 
at Jacksonville and was subsequently trans- 
mitted to the RCC at Miami (Commander 
Seventh CG District). Within 30 minutes two 
Coast Guard vessels were on their way to render 
assistance to DONALD RAY whose position 
had been given at 45 miles ESE of Jacksonville. 
Naval Air Station Jacksonville assigned an 
amphibious aircraft, DUMBOI, and a helicopter 
for aerial reconnaissance. During the after- 
noon one of the Coast Guard vessels sustained 
weather damage and retired from the operation. 
At 1614 the naval aircraft sighted and identified 
the DONALD RAY 30 miles east from Jackson- 
ville. This sighting was reported to the Coast 
Guard and NAS Jacksonville. DUMBO I re- 
ported to NAS that DONALD RAY was dead in 
the water and that the aircraft was acting “as 
a homer for a Coast Guard vessel which is ap- 
proaching at this time.”” This information was 
also relayed to RCC at Miami. Five minutes 
later DUMBO I realized that the Coast Guard 
“vessel” was an illusion from whitecaps and so 


reported to NAS JAX, but this information was 


not sent to RCC. Thus RCC labored under an 
assumption that rescue was imminent. At this 
time a merchant ship was reported by DUMBO 
I five miles away but it was necessary for Coast 
Guard at Jacksonville to obtain permission 
from RCC at Miami to send out the all ships 
distress call. RCC did not authorize the dis- 
tress call because of the previous erroneous 
but uncorrected report of DUMBO I. Sub- 
sequently the merchant ship was requested to 
join the search but by that time she was thirteen 
miles away and could not reach the rescue site 
before dark. The Court reasoned that RCC 
should have realized that the remaining Coast 
Guard vessel had been searching out beyond 
DONALD RAY’s corrected position and that 
her assistance could not be counted on before 
darkness fell. Three more days of SAR opera- 
tions failed to locate the DONALD RAY. The 
Court held the Government liable on the 
reliance theory, i.e. that the Coast Guard had 
undertaken the rescue operation thereby caus- 
ing other would-be rescuers to rely on the Coast 
Guard to the detriment of DONALD RAY. It 
recognized that while the United States had dis- 
cretion to undertake the rescue or to abandon 
it, it also had a duty not to be negligent 
during the operation. The court also noted 
that the government would be liable under 
the Good Samaritan doctrine, because the negli- 
gence in the rescue operations had worsened the 
plight of the crew members. It noted that the 
merchant ship had been only five miles away at 
a time when NAS Jacksonville knew that no 
other ship was present, that other fishing vessels 
could have gone out before darkness had they 
known the true state of the rescue operations, 
but they thought that “continued reliance upon 
the Coast Guard’s celebrated skill made their 
independent action unnecessary.”* 

Gavagan was followed in a case involving a 
Marine Corps “box car” aircraft that crashed in 
the sea off Korea. The trial court held that the 
United States, in addition to other faults, was 
liable for its negligence in carrying out SAR 
operations. The plane was on a flight from 
Korea to Japan when it developed engine 
trouble. The deceased, a civilian engineer, 
bailed out with the rest of the crew and was 
drowned. The point of ditching was about ten 
minutes flight time from the East Coast of Ko- 
rea. The facility controlling the aircraft flight 

Continued on page 118 





21. Supra Note 3 at p. 69. 


22. 280 F2d 319, 1961 AMC 1439, cert. den. 364 US 933, 1961 AMC 
2214. 
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23. Supra Note 22 at p. 329. 


24. Blumenthal v. United States, 189 FSupp 439, affirmed on other 
grounds 306 F2d 16, 1962 AMC 2081. 
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DEFINITION OF A WATER RIGHT 


A BRIEF SUMMARY OF THE GENERAL PRINCIPLES OF WATER LAW 
CAPT HOWARD N. MOORE, USN* 


Water—our most carelessly wasted resource—is fast 
becoming our most precious one. Already it sets the 
limits of growth of many cities and industries.* 


ATER PROBLEMS HAVE long con- 
fronted the military commander and 
his legal staff in the arid water-deficient West. 
The eastern states are awakening to the fact 
that this precious commodity must be more 
closely regulated. As a consequence, military 
commanders in the East will probably have 
water rights problems involving state regulated 
streams or aquifers. 

Discussion of water problems by attorneys 
without a working knowledge of the meaning of 
the words of art, “water rights”, would be as 
fruitless as two ambassadors attempting to 
negotiate an international problem in languages 
foreign to each other without a translator. 

The single purpose of this paper therefore is 
to define a water right; however, to do so, it is 
necessary to summarize briefly its elements in 
terms of its rights and obligations, since the 
mating of such rights and obligations, in effect, 
creates, defines and limits the so-called water 
right. 

Water rights exist or can be created in 
various types of water. The courts have classi- 
fied waters, and the hydrologists say erroneously 
so,?, as: (1) Watercourses, i.e., rivers and 
streams with their underflow, marshes, ponds, 
and lakes connected with streams and rivers; 
(2) Springs not contributing to a watercourse; 
(3) Springs flowing to a watercourse; (4) Dif- 
fused surface waters of seeps, bogs, marshes, 
sloughs and escaped flood waters; (5) Percolat- 
ing waters encompassing most ground waters 
which do not form part of the flow or underflow 
of a surface or subterranean stream; (6) 
Ground waters in defined channels not as- 
sociated with surface flows; and (7) Waters 
used nonconsumptively, waste and return flow. 

Oversimplification in classification such as 


*Captain Howard N. Moore, USN, is currently serving as Officer 
in Charge, Naval Petroleum Reserves in California. He holds 
the LL.B. degree from the University of Arkansas and the LL.M. 
degree (Oil and Gas) from Southern Methodist University. 

1. Rienow, Robert and Leona, The Day the Taps Run Dry, Harpers 
Magazine, Oct. 1958. 

2. Thomas, Water Rights in Areas of Ground-Water Mining, Geo- 
logical Survey Circular #347, p. 4-7. 





the above has led to much legal confusion. 
Waters can change from one classification to 
another and back again many times in the course 
of the hydrologic cycle so that several different 
water law rules may apply to the same water. 
Only the waters mentioned in (1), (5) and (6) 
above will be considered herein. 

A farmer can cut growing timber from his 
own land, use it, sell it, destroy it, when and in 
such manner he pleases, so long as he does not 
commit a nuisance or infringe rights of others. 
This is so, since he has absolute ownership of 
such property. Under certain prescribed con- 
ditions he may shoot a deer or turkey on his or 
his neighbor’s land and bring it under his pos- 
session, control and use, not because it was his 
game, but because he had complied with certain 
police power regulations of his local government 
and had a legal right to be on his land or per- 
mission to be on his neighbor’s land.‘ 

Somewhere in between the above examples 
lies his right to take possession of and use sur- 
face or ground water. 

Tiffany in his work on real property states, 
“water is not subject of property, but each 
riparian owner has rights, and is subject to 
obligations, in regard to its uses.” ® 

The Water Resources Sub-Committee on 
State Water Law of the National Resources 
Planning Board Report reported that in its 
opinion: 

The water right which attaches to a watercourse is a 

right to the use of the flow, not ownership of the water 

itself. This is true under both the riparian doctrine 

and the appropriation doctrine. The right of use is a 

property right entitled to protection to the same ex- 


tent as other forms of property, and is regarded as 
real property.° 


Mr. Justice Jackson in United States v. Wil- 
low River Co., in explaining that if a person has 
no legal remedy for damage to a particular 
thing, he can have no property interest in it 
stated : 


. not all economic interests are “property rights”; 


. Tiffany, Real Property,.3, (abr. ed. 1940.) 

- Id. at 459. 

. Id. at 504, 

. State Water Law in the Development of the West, 5 (National 
Resources Planning Board, Report to the Water Resources Com- 
mittee by its Subcommittee on State Water Law, June 1943). 
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only those economic advantages are “rights” which 
have the law back of them and only when they are 
so recognized may courts compel others to forbear from 
interfering with them or to compensate for their in- 
vasion.’ 


Mr. A. W. Walker, Jr., a well-known author- 
ity on oil and gas law, in describing a water 
right stated: 


Accurately speaking, we do not own things, but only 
rights in things. A legally enforceable right in or 
with respect to a thing is essential to the existence 
of any property interest in that thing. Furthermore, 
we may be said to “own” a property interest in a thing 
without having “ownership” of the thing. “Owner- 
ship” is thus defined in the Restatement of the Law 
of Property, [Section 10b,] “A person who has the 
totality of rights, powers, privileges and immunities 
which constitute complete property in a thing is the 
‘owner’ or ‘owns’ the ‘thing.’ The ‘totality’ here re- 
ferred to is the totality of the legally protected in- 
terests which it is possible under the law for a person 
to have with regard to a thing that are other than 
those interests which all members of society have as 
such in the thing.” * 


The Supreme Court of Colorado has stated, 
“In this state the right to the use of water for 
irrigation is deemed real estate and is a distinct 
subject of grant, and may be transferred with or 
without the land ... .”° Colorado recognizes 
only the appropriative right. The right to the 
flow and use of water, being a natural resource, 
is real property.’° 

Thus it is evident that a water right is a right 
to use water—not ownership of the corpus of 
the water. It is an usufructuary interest in real 
property. A water right, while an interest in 
property, is not measured solely in gallons or 
acre feet but by the rights and obligations at- 
tached by common law and statute to each gallon, 
acre foot, or miner’s inch of water obtained by 
the ownership of such right." 

There are two general systems of surface 
water law in the United States—-the riparian 
system and the doctrine of prior appropriation. 
The former is generally recognized throughout 
the East while the doctrine of prior appropria- 
tion is recognized chiefly in the West. The ri- 
parian system is recognized to a degree in 9 of 
the 17 arid western states all of which recognize 





7. United States v. Willow River Co., 324 U.S. 499, 502 (1945). 

8. Walker, Theories of Ownership and Control of Oil and Gas Com- 
pared with those of Ground Water, 126 (Proceedings, Water Law 
Conf., School of Law, Univ. of Tex., May 25, 1956). 

9. Davis v. Randall, 44 Cal. 488, 99 Pac. 322 (1908). 

10. 1, Wiel, Water Rights in the Western States, 289 (3rd ed. 1911). 

11. Acre foot is a volumetric unit applied to petroleum or water 
sands, i.e., an acre of producing sand one foot thick. One 
miner’s inch equals the amount of water flowing through an 
orifice of one square inch cross-section under a head varying 
from 4 to 6.5 inches (as fixed by State law). 
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the appropriative system.” 
states riparianism has been abolished by 
statute.*® 

While the two doctrines are widely different, 
our simple definition of a water right, i.e., a 
right to use the water limited by certain obli- 
gations in respect thereto, is not changed by 
those differences. However, it is necessary to 
discuss them separately in order not to confuse 
the general elements of each. There is no uni- 
form system of riparian rights or appropriative 
rights and only those elements most prevalent 
are mentioned in the following paragraphs. 


THE RIPARIAN DOCTRINE 


(1) The right to use water under the riparian 
doctrine arises by operation of law as an inci- 
dent to the ownership of riparian land, of which 
the right is part and parcel. The right is ac- 
quired with the acquisition of the land and is 
transferred with it. Riparian land must abut 
or be contiguous to a lake or natural stream, it 
must be within the bounds of the original grant 
from the Government of lands contiguous to the 
stream, and it must lie within the watershed of 
the waters which it abuts."* 

(2) The right is not based upon use nor is it 
lost by nonuse as ownership of the land is suf- 
ficient to create and hold the right. In some 
western states where both doctrines are recog- 
nized appropriators may be given non-used 
riparian rights." 

(3) With respect to place of use there is gen- 
erally an obligation to use the water on a tract 
of land contiguous to the water and within the 
watershed of the stream. 

(4) The place of diversion may be located at 
any place on the riparian’s land. Since the right 
is not created until the water reaches his land 
he cannot go upstream from his land to divert 
water. 

(5) The riparian has a right to store water 
for a short period; however, he has an obliga- 
tion not to‘engage in seasonal storage, e.g., 
impound water during the spring runoff for use 
during summer drought. 

(6) While a riparian has a right to alter a 
watercourse as it passes through his land he has 
an obligation to return any unused water to the 
normal channel before it leaves his land. 

(7) The riparian has a right to use the water 


12. California, Kansas, Nebraska, North Dakota, Oklahoma, Oregon, 
South Dakota, Texas. 

13. Arizona, Colorado, Idaho, Montana, Nevada, New Mexico, Utah, 
Wyoming. 

14, State Water Law in the Development of the West, op. cit. supra 
note 6, at 6. 

15. Ibid. 
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on riparian land only for his own beneficial use. 
Beneficial uses sanctioned by the courts are (1) 
natural uses, i.e., domestic use, farm livestock 
watering, and (2) extraordinary uses, i.e., ir- 
rigation of crops milling, mining, well drilling, 
manufacturing, development of power, floating 
logs and recreation. 

(8) Natural uses such as domestic or house- 
hold uses and watering livestock for domestic 
food have preferences over the extraordinary 
uses. A riparian may use all the flow of a 
stream to satisfy his domestic or natural uses 
and is required to allow only the water excess to 
these uses to flow to a downstream riparian. 
Only artificial or extraordinary uses are pro- 
portioned.*¢ 

The riparian right is never measured in a 
specific amount of water. The riparian has an 
obligation to reduce a commercial water use 
such as irrigation and equitably share with a 
new riparian irrigator upon the latter’s demand. 
Water in excess of that needed for natural uses 
is proportioned between riparians. A riparian 
owner has a correlative right with respect to 
extraordinary uses based on the respective 
needs of the owner. When his needs change he 
may demand a larger share and other riparians 
have an obligation to share equitably with him. 
This is so since “first in time is not first in 
right” under the riparian doctrine. There is no 
seniority based on time of use since the right 
attaches to the land, and is not lost by failure to 
claim the right before other riparians up or 
down stream have put all the available flow to a 
beneficial use. 

(9) The riparian has a right to use water 24 
hours a day, 365 days a year for his beneficial 
use subject only to availability. 


DOCTRINE OF PRIOR APPROPRIATION 


Riparianism flourishes in wet humid regions 
where the water supply usually is in excess of 
need or is at least adequate to need. It is evi- 
dent that such system, which prohibits use of 
water off the riparian land and gives no priority 
based on time of use for beneficial purposes, 
could not be the exclusive system in the arid 
West. In the early settlement of the West 
miners on the public domain diverted and trans- 
ported water through flumes, ditches and canals 
to their mines located on lands not riparian. It 
became the local custom in mining communities 
to recognize the earlier of such diversions as 
having a prior right to the amount of water 
actually put to a beneficial use.*7 This practice 





16. op. cit. supra note 10 at 740-743. 
17. Irwin vy. Phillips, 5 Cal. 140, 63 Am. Dec. 113 (1855). 
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has now been adopted by statute in all of the 
western states, and is subject to administrative 
control by state regulatory bodies. The general | 
and usual elements of the appropriative system 
are briefly summarized below. 

(1) Since unlike the riparian right the ap- 
propriative right is not appurtenant to the land, 
certain administrative procedural steps must be 
complied with and water actually put to bene- 
ficial use before the right is created and exer- 
cised. The would-be appropriator must file ap- 
plication with the cognizant state official indi- 
cating the source of water required, place of use, 
purpose for which needed, point of diversion, 
time of use, quantity needed, etc. 

It is normally held that the statutory pro- 
cedure must be complied with before the right 
can exist ; however, in Idaho an appropriation is 
held valid if the water is diverted and put to 
beneficial use. In Colorado incomplete compli- 
ance with the statute does not void the right. 
In Montana an appropriative right may be cre- 
ated in adjudicated streams only by complying 
with the procedural requirements of the stat- 
utes. In other Montana waters diverting and 
putting the water to use gives rise to the right."* 

(2) Priority between appropriators is nor- 
mally based on time of filing provided the other 
required procedural steps are complied with and 
the water is actually put to a beneficial use. 
Some states; however, do give preferences be- 
tween classes of appropriators, e.g., domestic 
and municipal with the highest priority and ir- 
rigation the next highest. 

(3) The right by appropriation is held so 
long as water is available and the water is ac- 
tually put to beneficial use. 

(4) The appropriator’s right attaches in 
most western states to all surface water, its un- 
derflow and streams in definite underground 
channels while in others, such as Kansas,” all 
surface and ground waters in the state are sub- 
ject to appropriation. Waters of a navigable 
stream may be appropriated subject to the right 
of the Federal Government to exercise the navi- 
gation servitude.” 

(5) Any natural person, an association, 
private or political, or other entity generally 
recognized in law and in rightful possession of 
land may appropriate water. 

(6) The appropriator’s land need not be con- 
tiguous to the water source, and in some States 
need not be in the same watershed, although 
18. Hutchins, Western Water Rights Doctrines and Their Develop- 

ment in Kansas, 5 Kans., L. Rev. 558 (1957). 


19. Id. at 561. 
20. Ibid. 
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right of removal from the watershed is usually 
subject to the limitation that there will remain 
sufficient water to satisfy the needs of the water- 
shed.”* 

It is the general rule in the states recognizing 
the appropriative doctrine that a water right 
becomes appurtenant to the land on which it is 
beneficially used and passes with any convey- 
ance of the fee in such land even though no men- 
tion of the right is made in the deed. It can be 
transferred separately from the land like other 
interests in real property.” 

(7) Unlike a riparian the appropriator must 
establish a definite point of diversion; however, 
his right is not affected by its location with re- 
spect to his land, i.e., upstream or downstream. 

(8) An appropriator may store water for 
later use. In some jurisdictions the storage 
right is separate from the right of immediate 
use. 

(9) The appropriator must return any water 
diverted which is in excess of his current need 
to the stream subject to any right he may have 
acquired to store water for his use during times 
of stream deficiency. 

(10) The appropriator has a right to appro- 
priate water for any beneficial use. Those uses 
fall in the general classes of domestic, munici- 
pal, commercial including irrigation, and recre- 
ational. 

(11) Priorities of use. Statutes of some of 
the western states have created certain prefer- 
ences of use as distinguished from the priority 
between appropriators based on time, which is 
the keystone of the whole concept.” Thus do- 
mestic use where the water is limited is given 
priority over other uses. It would seem even- 
tually that where the supply is critically limited 
police power regulation would have to give pri- 
ority to classes of appropriators. Further, be- 
cause of changing conditions the courts may 
hold the use is no longer beneficial. 

(12) The appropriator has a right to a 
specific amount of water although he may not 
waste water if his need at a particular time 
does not equal the amount which he is entitled 
to divert. 

(13) The appropriator, while entitled to and 
limited to a specific amount of water, is also 
limited as to the time of its use, e.g., he may be 
entitled to use water only in the winter or in the 
spring or at night or during the first five hours 





21. Id. at 566; State Water Law in the Development of the West, 
op. cit. supra note 6, at 14-15. 

22. Hutchins, op. cit. supra note 17, at 563. 

23. Id. at 569. 
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of the day. He is not entitled to divert water 
at times other than that for which he appro- 
priated it. 

(14) Since the appropriative right is based 
on seniority of appropriation the junior appro- 
priators on a stream with but few exceptions 
are not entitled to a single drop of water until 
the needs of the senior appropriator have been 
satisfied, regardless of the locations of the head- 
gates of the appropriators, ie., upstream or 
downstream. In time of shortage the headgates 


of appropriators must be closed in reverse order 
of seniority. 


GROUND WATER RIGHTS 


Ground water rights have developed in this 
country, for the most part, separate from but 
in some jurisdictions as part of the riparian 
right or appropriative rights. Generally speak- 
ing there are two classifications of ground 
water applied by the courts: 2+ (1) the under- 
flow of a stream and underground streams flow- 
ing in definite channels; and (2): Percolating 
waters, i.e., waters in the zone of saturation 
usually found in waterbearing sands, gravel, 
rocks, limestone, etc., which are stationary or 
percolate at rates as slow as a fraction of an 
inch to several feet per day.> Ground waters 
obey the laws of gravity or flow to areas of low 
pressures. 

The great majority of hydrologists contend 
that there is no physical or legal basis for classi- 
fying ground water separately from surface 
water since scientific hydrologic studies shows 
an intimate relationship of surface water- 
courses to ground water in most drainage areas 
and a definite interrelation through the 
hydrologic cycle.** 

As a general rule the elements of the riparian 
right or of the usual appropriative right are 
applied to the underflow of streams and to 
underground streams but are not so applied to 
percolating waters. 

There are four doctrines of ground water 
rights applicable to percolating waters followed 
in this country. They are briefly summarized 
below. 

(1) The English rule or the right of absolute 
ownership is similar to the oil and gas concept 

Continued on page 119 





24. Barnes, Hydrological Aspects of Ground-Water Law Control, 
135 (Proceedings-Water Law Conferences, School of Law, Univ. 
of Tex. (May 1956)). 

25. Broadhurst, Ground Water Hydrology, 6 (Proceedings-Water 
Law Conferences, School of Law, Univ. of Tex. (Nov. 1952)). 

26. Id. at 5. 


ON 
la 
for pu 
prope: 
partm 
statut 
force 
Althor 
ties is 
obviot 
sistan 
legisl: 
Fre 
longe’ 
witht 
office 
Just 
of on 
Advo 
tive . 
abou’ 
desig 
day 1 
cer, ¢ 
en it 
neces 
gres: 
resp 
prob 
enin: 


follo 


betv 
the 


sary 
busi 
fect 





* 
» odessa 


nanaddademwmawrmesanwvou 





water 
ippro- 


based 
ippro- 
potions 
‘ until 
» been 
head- 
m or 
gates 
order 


1 this 
n but 
arian 
peak- 
round 
nder- 
flow- 
ating 
ation 
ravel, 
ry or 
of an 
aters 
f low 


ntend 
lassi- 
rface 
hows 
ater- 
areas 

the 


arian 
t are 
id to 
ed to 


vater 
owed 
rized 


olute 
icept 
e 119 


‘ontrol, 
, Univ. 





-Water 
2)). 





THE OFFICE OF LEGISLATIVE AFFAIRS 


CDR BENJAMIN R. FERN, USN* 


ONGRESS EXPECTS TO maintain a re- 
lationship with the Secretary of the Navy 
for purposes of liaison and the presentation of 
proper recommendations relating to the De- 
partment of Defense. Based not only upon 
statute, the exercise of this responsibility has the 
force of custom from many years of practice. 
Although the duty relating to legislative activi- 
ties is vested in the Secretary personally, it is 
obvious that he requires considerable staff as- 
sistance to effectively cope with the burden of 
legislation and Congressional liaison.? 

From the days when the Secretary was no 
longer able to manage the Navy Department 
with the assistance of a few clerks, he has had an 
office to handle his Congressional relations. 
Just before World War II, the office consisted 
of one officer attached to the staff of the Judge 
Advocate General. When the Office of Legisla- 
tive Affairs was separated from JAG in 1956, 
about a dozen officers accompanied the newly- 
designated Chief of Legislative Affairs. To- 
day there are 38 officers, headed by a flag offi- 
cer, and 31 civilians and enlisted men and wom- 
en in O.L.A. The growth of the office was a 
necessary consequence of the increase in Con- 
gressional legislation of military interest, the 
responsiveness of Members of Congress to the 
problems of their constituents, and the broad- 
ening scope of the Department of Defense. 

The mission of O.L.A. has been set forth as 
follows: 

1. Plan, develop, and coordinate relationships 
between representatives of the Department of 
the Navy and members of committees of the 
U.S. Congress and their staffs, which are neces- 
sary in the transaction of official Government 
business (except appropriations matters) af- 
fecting the Department of the Navy.’ 





*Commander Benjamin R. Fern, U.S. Navy, is currently assigned 
to the Office of Legislative Affairs. He holds the A.B. degree 
from Queens College and the LL.B. degree from The George 
Washington University. Commander Fern is a member of the 
bar of the District of Columbia and holds membership in the 
American Bar Association. He has held various operating com- 
mands and has served as Naval Attache to Uruguay. 

. National Security Act of 1947, as amended, sec. 202(6), 63 Stat. 
579, 50 U.S.C. 8401. Funding is authorized by annual Depart- 
ment of Defense Appropriations Acts; e.g. Department of De- 
fense Appropriations Act, 1963, sec. 530, 76 Stat. 318. 

2. Navy Department General Order No. 5, para. 7(c), issued as a 
departmental regulation pursuant to 5 U.S.C. § 22. 

3. Appropriations as they relate to Congress are considered to be 
within the purview of the Comptroller of the Navy, who has a 
staff to handle such matters. 
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2. Furnish staff support, advice and assist- 
ance to the Secretary of the Navy, his Civilian 
Executive Assistants, the Chief of Naval Opera- 
tions, the Commandant of the Marine Corps, and 
the Naval Technical Assistants to the Secretary 
of the Navy on Congressional aspects of the 
Department of the Navy policies, plans and pro- 
grams (except when they concern appropria- 
tions) .* 

The Chief of Legislative Affairs is directly 
responsible to the Secretary, being administra- 
tively a part of his Executive Office, or EXOS. 
The Office of Legislative Affairs is primarily 
organized into several operating divisions and 
other smaller offices, as shown on the accom- 
panying chart.® 

The Deputy Chief is in effect the chief staff 
officer of O.L.A. He exercises overall super- 
vision and internal coordination of O.L.A. The 
next ranking officer within the Office of the 
Chief of Legislative Affairs is the Executive 
Deputy Chief who is responsible for the Admin- 
istrative Unit, the Staff Group and the Office of 
Special Projects. The Staff Group of three 
officers assists the Chief principally in the co- 
ordination and clearance of announcements of 
personnel reductions, closures of installations, 
and reduction of contract operations. The 
Staff Group also monitors the press and periodi- 
cals for items of legislative interest or impact, 
and prepares presentations or speeches as may 
be required. The Special Projects office of three 
naval aviation officers arranges transportation 
and the assignment of escort officers to those 
Congressional delegations whose travel is re- 
ferred to the Navy by the Office of the Secretary 
of Defense. Invitations to Members of Con- 
gress and their staffs to visit Navy ships and 
stations, launchings, commissionings, as well as 
Marine Corps bases and operations, and other 
auspicious events are tendered by the Special 
Projects office.’ In each session of Congress, 
the Navy conducts an orientation for newly- 
elected Members, which this office helps arrange. 

The Congressional Inquiry and Liaison Divi- 
sion comprises the liaison offices at the Senate 





4. SecNav Instruction 5430.26B, para. 5, of 11 June 1960. See also 
SecNav Instruction 5730.5B of 31 August 1962. 

5. O.L.A. Instruction 5430.1 of 1 January 1961. 

6. Department of Defense Directive No. 5410.10, dated February 2, 
1960. 

7. Department of Defense Instruction No. 4515.3, dated 11 October 
1954. 
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and House Office Buildings, and the Congres- 
sional Correspondence office. The liaison offices 
on the “Hill” antedate the formation of O.L.A. 
and have been fruitful points of immediate con- 
tact for Capitol personnel seeking information 
concerning the Navy. Most of these inquiries 
involve the personal problems of Navy and 
Marine Corps constituents. The two liaison 
offices are the only part of O.L.A. not located 
in the Pentagon. While the liaison offices pro- 
vide on-the-spot answers to inquiries received 
in person or on the telephone, many constituent 
personnel problems transmitted by letter to 
the Secretary of the Navy from individual 
Congressmen are handled by the Congres- 
sional Correspondence office. The Congres- 
sional Naval and Marine Corps Reserve 
Company, made up of Senators, Representa- 
tives, and Congressional staff personnel who are 
commissioned in the Ready and Stand-by Re- 
serves, is under the administrative auspices of 
this division. In a simplified sense, the Con- 
gressional Inquiry and Liaison Division fur- 
nishes information about the Navy to individual 
Congressmen. 

The complementary function of furnishing 
information about the Congress to the Navy is 
undertaken by the Congressional Information 
Division. This division monitors the floor ac- 
tion of the Senate and of the House of Repre- 
sentatives on a day-in day-out basis in order to 
provide a rapid reportorial service of Congres- 
sional developments to Navy officials. It is 
significant to note that the Navy is the only 
service with such complete coverage, and on 
extremely important matters the rest of the 
Department of Defense looks to the Navy for 
timely reports. These reporters also monitor 
the public hearings of Congressional Committees 
when subjects of interest to the Navy are being 
considered. The daily Report of Congressional 
Action is produced by the Information Division 
and contains, in addition to the committee and 
floor action, the Congressional Program for the 
following day, and a digest of the Congressional 
Record from the previous day. When signifi- 
cant action is taking place on the floor of either 
chamber, such as votes on bills which are impor- 
tant to the Navy, this division furnishes flash 
reports to O.L.A. which disseminates them to 
the Department. The division also prepares 
biographies of each Member of Congress, with 
particular reference to his display of interest in 
military affairs. It also prepares Election Re- 
ports when warranted. At this point it would 
be ungallant not to mention that the six officers 
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of the Congressional Information Division are 
Waves. 

The only legal or quasi-legal work performed 
by O.L.A. is done within the Legislative Divi- 
sion where the officers are lawyers performing 
duties as legislative attorneys. These lawyers 
are a diversified group, consisting of legal spe- 
cialists, aviators, Waves, unrestricted line offi- 
cers, and one Marine officer. This across-the- 
board composition permits the division to pro- 
duce reports, when requested, of the Navy 
position on a wide variety of bills, legislative 
proposals, and Executive Orders, in such fields 
as operations and equipment, research and de- 
velopment, procurement, military construction, 
and military and civilian personnel. 

Determination of the views of the Depart- 
ment of the Navy on legislative items is pro- 
cedurally somewhat akin to the observance of 
due process in a legal proceeding.® This entails 
the evaluation of comments and recommenda- 
tions made by Navy Department offices and 
bureaus, which provide the basis for a consoli- 
dated Navy report. Occasionally, the division 
is required to draft the language of proposed 
legislation.» When differences of views pre- 
vail, the division endeavors to bring about an 
acceptable reconciliation, resorting to a decision 
by the Secretary if agreement cannot be 
reached. The Navy report or proposal is then 
subject to coordination within the Department 
of Defense. Sometimes an informal reconcilia- 
tion of Navy views with those of the other 
military departments is also necessary. If this 
fails, a resolution of differences is done by the 
Office of the Secretary of Defense. Before being 
submitted to the Congress, the DOD report must 
be approved by the Bureau of the Budget which 
solicits the views of other interested Depart- 
ments and Agencies of the Executive Branch 
and determines whether the proposed report is 
in accord with the program of the President.” 

An important aspect of the responsibility of 
the Legislative Division is liaison with the staffs 
of Congressional committees on the status of 
specific bills and legislative proposals. This in- 
formation is reported by the legislative attor- 
neys to interested Navy Department offices. 
The date and extent of future committee hear- 
ings, for example, are always of considerable 
interest to prospective Navy witnesses. Be- 


8. Department of Defense Directive No. 5500.1, dated October 1, 
1957. Department of Defense Instruction No. 5500.4, dated Sep- 
tember 20, 1961. 

9. Department of Defense Instruction No. 5550.7, dated June 25, 
1962. 

10. Bureau of the Budget Circular No. A-19 Revised, dated June 16, 


1960. See Cook, “The Bureau of the Budget,” JAG Journal, 
October 1959. 
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cause so much of the legislation concerning the concerning alleged irregularities in which a 
1 are} Navy is referred to the Committees on Armed Congressional Committee may be interested to 
Services of the Senate and of the House, one prevent the necessity of investigative hearings. 
rmed officer of the division spends almost full time Close liaison with the staffs of the subcom- 
Divi- on liaison with these committees. mittees which usually handle investigations is 
setae A legislative attorney usually monitors com- accordingly maintained by this office. If formal 
'yevs | nittee hearings on legislative items for which investigations are actually conducted, the Con- 
SPe- F he is the Navy legislative action officer. If a  gressional investigations office assists the Navy 
 offi- Navy witness is requested by a committee, this | witness in preparing his statement and assem- 
-the- F omicer assists him in preparing for his appear- bling documentary evidence. Because the sub- 
Pro- F once. ject matter of investigations concerning the 
Navy The file room of the Legislative Division is | Department of Defense is frequently in the pro- 
— the Navy’s clearing house for all bills, reports | curement field, several Supply Corps officers are 
+ on bills and legislative proposals, committee re- attached to the office. aie 
.- — ports and hearings, enactments, and the large In conclusion, the Office of Legislative Af- 
‘tion, mass of other current legislative paper. fairs is organized and functions to effectuate 
The field of Congressional Investigations is the policy which is forthrightly expressed by the 
woe sufficiently specialized to warrant the attention following statement: 
a al of a separate office in O0.L.A., appropriately The Secretary of the Navy regards the conduct of 
‘tails named Congressional Investigations. It has Congressional affairs, including the development of 
oe been remarked that the effectiveness of this of- the legislative program, as a prime responsibility of 
mee fice is measured by the number of investiga- the Department. The establishment of close work- 
and tions which are avoided. Thus the Navy en- ing relationships in this field among Navy bureaus 
nosed deavors to explain and provide factual data and offices and between these bureaus and offices and 
1s1i0n the Office of Legislative Affairs, is essential if the 
ee ee poses fag oe Navy’s needs and views are to be effectively presented 
pre- pamphlet on prospective “tniiane, See also Mott, “Testifying to the Congress.” 
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GOOD SAMARITAN Continued from page 110 


had received word of the plane’s distress and 
immediately notified the RCC of Fifth Air Force 
of the position. The actual position of distress 
was ten minutes SE of K-3, a base on the 
East Coast of Korea. However, the mes- 
sage to the RCC indicated that a single engine 
plane was down 10 minutes south of K-3, 
rather than a flying box car ten minutes south- 
east of K-3. One hour later the correct infor- 
mation was transmitted to RCC and it took over 
three hours to reach the survivors. The trial 
court found that delay and mistaken action in 
the rescue effort worsened the deceased’s posi- 
tion, citing Gavagan. 

In United States v. DeVane,* where an at- 
tempt was initiated to rescue an overdue fishing 
vessel, the Government was held liable for the 
death of the Master, Captain DeVane. In this 
case the search was terminated when the SAR 
activity mistakenly interpreted a message from 
another fisherman that the boat in question had 
been sighted midway through the rescue opera- 
tion. 

On Friday the fishing boat VIRGINIA MAY 
departed from her home port in Florida to fish in 
the Gulf of Mexico approximately 65 miles dis- 
tant. That day DeVane talked to the Master of 
the vessel AMBERJACK, Captain Harrell, then 
in port at St. Petersburg, and gave him his fish- 
ing itinerary for that day and the next. Cap- 
tain DeVane stated it was his intention to return 
to port on Sunday. Captain DeVane was in com- 
munication with two other vessels on Saturday 
afternoon while fishing on a course that would 
take VIRGINIA MAY back to her home port. 
After darkness the boat encountered heavy seas 
and it was necessary to abandon VIRGINIA 
MAY at 2200 on Saturday night. Survival 
equipment was placed in a raft but it was 
swamped upon launching and the supplies were 
lost. Captain DeVane died on the raft on the 
following Thursday morning, with his one crew 
member surviving. 

When DeVane did not return on Sunday his 
wife contacted the Coast Guard Air Station at 
St. Petersburg, a SAR Agency. Radio contact 
was made with other ports in the area, but 
VIRGINIA MAY could not be located. Since 
the air station was engaged in another rescue 
mission, it could not divert an aircraft to search 
the area where VIRGINIA MAY was last seen 
until late Sunday afternoon and this effort was 
terminated by darkness. The air station then 


received a radio report from a Coast Guard ves- 
sel that one of the fishing vessels had radio con- 
tact with the VIRGINIA MAY and that the 
fishing vessel would attempt radio contact again 
the next morning. On Monday morning the 
skipper (Capt. Harrell) of the AMBERJACK 
reported to the Coast Guard that he had been in 
contact with the VIRGINIA MAY on Friday 
and informed them of DeVane’s fishing route 
and intentions. The Coast Guard attempted to 
contact the vessel but without success. Unac- 
countably, the Coast Guard Message Center in- 
terpreted Captain Harrell’s message to mean 
that he had been in contact with VIRGINIA 
MAY on Monday morning. The SAR operation 
was terminated and DeVane’s family was in- 
formed that he was safe. It is of note that a 
fellow fisherman called the Coast Guard that 
morning and was also informed that the VIR- 
GINIA MAY was safe. He later testified that 
if he had known that the vessel was still overdue 
and the Coast Guard was not-making an all out 
effort he would himself have attempted the eight 
hour trip to DeVane’s last known position. On 
Tuesday morning the communication error was 
discovered and the SAR operation reinstituted. 
The raft was found on Thursday afternoon two 
miles south of its last known position. The Dis- 
trict Court found that the communication error 
resulted in the cancellation of the search at a 
crucial time and proximately caused the death of 
Captain DeVane. In affirming, the Court of 
Appeals stated: 


. . . the decision to undertake or abandon a rescue is 
discretionary with the Coast Guard and the other gov- 
ernment agencies who participate in the National SAR 
plan. But having undertaken the rescue and en- 
gendered reliance thereon, the obligation arose to use 
reasonable care in carrying out the rescue. And neg- 
ligence in the operation would create liability if it 
was the proximate cause of loss or damage where the 
position of one was worsened in reliance on the un- 
dertaking by the Coast Guard .. .* 


In Gavagan and DeVane there was evidence 
that neither boat was properly equipped with 
survival equipment and both failed to heed or to 
alert for storm warnings. It was decided that 
while this may have been negligence on the part 
of those in distress, the communication errors 
were supervening causes and the government 
was at fault for worsening the distressed’s po- 
sition. Curiously, the DeVane case was re- 
manded back to the District Court for the ques- 
tion of whether the Captain contributed to his 
own death by negligently consuming excessive 





25. 306 F2d 182 (1962). 
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26. Note 25 at p. 186. 
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quantities of salt water while embarked in his 
raft.” 

The decisions in the foregoing cases show that 
the United States is liable for its negligence in 
the performance of SAR activities. The courts, 
however, when reviewing the circumstances of 
each rescue will take into consideration the par- 
ticular phase of the operation. A reasonable 
mistake made at the rescue site during the res- 
cue effort by persons under great pressure, and 
perhaps in danger themselves, may not be 
viewed in the same critical light as a mistaken 
decision concerning the prosecution of the ef- 
fort, or negligence of shore-side personnel miles 
from the scene. However, a mere failure to 
rescue does not impose liability on the United 
States. Liability for negligence in the conduct 
of SAR activities is usually predicated on the 
reliance theory and the Good Samaritan Rule. 
Under the former, government liability has been 
imposed where reliance is based on some repre- 
sentation concerning the voluntary service. In 
Gavagan the Coast Guard, by its actions, had 
undertaken the rescue thereby inducing other 
would-be rescuers not to exert efforts in the be- 
lief that the Coast Guard had the situation in 
hand.** The government while having discre- 
tion to embark upon the rescue attempt must 
use reasonable care once it chooses to act. In 
Gavagan we have seen that the matter of re- 
liance is also considered on the issue of whether 
the victim’s position was worsened under the 
Samaritan Rule. 

To establish liability under the Samaritan 
Rule there must be a finding by the court that 
the government was negligent and also that such 
negligence worsened the distressed’s position. 
In Gavagan the position of the vessel was known 
prior to the time the critical judgment was 
made, whereas in DeVane the position had not 
been ascertained. Also in Gavagan the court 
placed great emphasis on the failure to take 
action that would have brought the passing 
merchant ship into the rescue action at an 
earlier time. It is true that the Navy was pro- 
viding air coverage for DONALD RAY but this 
was of little practical use in saving the boat. 
Liability in the Gavagan case was imposed on 
the same basis as in the Indian Towing Com- 
pany case without regard to the worsening 
concept of the Good Samaritan Rule, although 
the court stated and recognized that the Good 
27. Death on the High Seas Act 46 USC § 766. 

“In suits under this chapter the fact that the decedent has been 

guilty of contributory negligence shall not bar recovery, but the 

court shall take into consideration the degree of negligence 


attributable to the decedent and reduce the recovery accordingly.” 
28. Accord, Lacey v. United States, 98 FSupp 219, 1951 AMC 224. 
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Samaritan doctrine was also satisfied.2® In 
DeVane the court considered the government’s 
negligence as having worsened DeVane’s posi- 
tion, thereby assuming a rescue might have 
been made except for this negligence. This 
view is subject to question when it is considered 
that nearly three days of extensive SAR opera- 
tions were necessary to locate DeVane’s raft 
after the communication error was discovered. 
It is this writer’s view that negligence of the 
government prior to ascertaining the distressed 
seaman’s position should not be considered as 
evidence of worsening thereby imposing liabil- 
ity under the Samaritan Rule. This view would 
seem to be consonant with the origin of the Good 
Samaritan Rule; that of coming to the aid of the 
suffering actually seen at the side of the road. 


CONCLUSION 


The Navy participates in SAR operations 
under the direction of the Coast Guard and 
instances will arise frequently when our air- 
craft and vessels will be performing rescue 
operations. Operating personnel should realize 
that before they embark on their searches other 
agencies of the federal government have prob- 
ably taken action which would legally be con- 
sidered as “embarking on the search” and that 
a legal relationship toward the distressed per- 
son may already have been created. Any sub- 
sequent negligence on the part of naval 
personnel in the conduct of the search operation 
could result in litigation against the United 
States and possible liability. Naval Com- 
manders should ensure that SAR personnel 
realize that an important part of the coordinat- 
ing function of the Coast Guard is the evalua- 
tion of Navy information sent to them. The 
Navy’s reports must be clear, concise, and 
correct. 


29. Supra Note 25 concurring opinion. 


WATER RIGHT Continued from page 114 
of the “rule of capture.” 27 This rule allows a 
land owner to withdraw from his land all the 
water in the aquifer whether it lies wholly under 
his land or partially under his neighbors land. 
The offended neighbor’s only remedy is self 
help, i.e., he can “go and do likewise.” 

(2) Most American states follow the Ameri- 
can rule of reasonable use which restricts a land- 


27. Westmoreland and Cambria Natural Gas Company v. DeWitt, 
130 Pa. St. 235, 18 A. 724, 725 (1889). This case first enunciated 
the principle which stems from the English case of Acton v. 
Blundell, 12 M. & W.+324,°152 Eng. Rep. 1233 (1843) which 
held that underground waters belonged to the owner of the 
land who may exercise his right to withdraw water in total dis- 
regard of the effect of such withdrawal on other landowners 
overlying the common reservoir. 
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owner to use only that amount of water which 
may be beneficially used on the land from which 
it is produced. This right is similar to the 
riparian right.** 

(3) The California rule of correlative rights 
requires an equitable sharing of the water from 
the ground water reservoir by the overlying 
landowners.”® 

(4) Appropriative rights in ground water 
are authorized in some western states according 
to priorities similar to the general rules of prior 
appropriation.” 

It is evident from the above, very brief 
description of the riparian, appropriative and 
ground water rights, except possibly for ground 
water in those few states recognizing the 
English rule of absolute ownership, a water 
right is measured together with the rights of 
others on the same stream, in the same water- 
shed, or whose land overlays a common ground 
water aquifer. 

As was stated earlier, leading property au- 
thorities consider a water right a real property 
interest which may be enforceable against other 
persons by the courts. Therefore, to ask a 
court or an administrative body to protect a 
water right, the petitioner must himself comply 
with the applicable water law rules. For ex- 
ample, a riparian or an appropriator could not 
hope to compel an upstream user to let a certain 
amount of water flow to his headgate, if his use 
was not a sanctioned beneficial use, or if where 
prohibited, he intended to use the water off the 
watershed. 

The various elements of water rights law have 
developed both as rules of substantive property 
law and as police power regulations. The his- 
tory of the common principles of water rights 
indicates that these rules developed as matters 
of necessity and custom. Those adopted by stat- 
ute or by state constitution were the codification 
of existing practice and rules. All water codes 
contain rules which are pure police power regu- 
lations such as the requirement for filing ap- 
plication for water rights with the state water 
engineer, the administrative procedures for ad- 
judication of water rights, :¢tc. 

Itisa i a of Constitutional law that 
police or advAtiiet¥atiejapsiqulations of a state 
are without ce or effect on property over 
which the Federal: govpa¥iment has exclusive 
28. Walker, op?*cfh tdpp?a, 


Development of the” Wise! 





t»128; State Water Law in the 
note 6 at 72. 
29. Hutchins, The California Law of Water Rights, 431-454 (1956). 
30. Hutchins indicates Oklahoma, Washington, Kansas, New Mexico, 
and Utah, by statute authorize appropriation of ground water 
by appropriation, op. cit. supra note 21 at 581. 
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legislative jurisdiction." It is also equally clear 
that a state cannot by its laws or administrative 
regulations interfere with or burden the Govern 
ment’s enjoyment or use of its lands even though 
the United States does not have exclusive legis- 
lative jurisdiction thereover.*? 

The Department of Defense controls approx- 
imately 25 million acres of real property within 
the continental limits of the United States, 
This property is acquired property, property re- 
served from the public domain, held under tem- 
porary use permits, leased, or property over 
which the United States has valid easements.* 

It is clear that there is no separate body of 
Federal water rights law applicable to Federal 
enclaves. Further, while there are numerous 
laws of the Congress which require Federal 
agencies in specific instances to comply with 
state water codes in obtaining water rights, 
none has been found generally applicable to mili- 
tary reservations.** 

The question then arises whether a military 
agency, without consent or direction of the Con- 
gress, should obtain its rights to use necessary 
water of a stream, lake or aquifer, in which 
private persons also claim water rights, by con- 
forming to and complying with the local water 
code of the surrounding state and submitting to 
the control by state administrative officers over 
the day to day use of water on the military 
enclave. 

The scope of this paper is only broad enough 
to raise the question and to suggest that the 
answer partially may lie in the analysis of the 
definition of the water right and by asking the 
additional question, can a Federal water right 
or any other water right exist independently 
of other water rights on a stream, lake, or 
aquifer? 





31. Pacific Coast Dairy, Inc. v. Department of Agriculture of Cali- 
fornia, 318 U.S. 285 (1943); Penn Dairies, Inc. v. Milk Control 
Commission of Pennsylvania, 318 U.S. 261 (1943). The Pacific 
Coast Dairy case held that where the Government’s jurisdiction 
was exclusive the state agency had no jurisdiction on the enclave, 
however, the Penn Dairies case held that where there was no 
exclusive jurisdiction and where the state’s regulations did not 
burden the function of the Federal instrumentality the state’s 
regulations would apply on the enclave to the Government’s 
contractor. 

- Should the rule be otherwise the property of the United States 
would be “completely at the mercy of the state legislation” 
Camfield v. United States, 167 U.S. 518, 526 (1897); Arizona v. 
California, 283 U.S. 423, 451 (1931); U.S. v. Rio Grande Irriga- 
tion Co., 174 U.S. 690, 703 (1899). 

- Hearings before House Committee on Interior and Insular Af- 
fairs on Withdrawal and Utilization of the Public Lands of the 
United States, 84th Cong., 2d Sess., serial 29, at 6 (1956). 

- Reclamation Act of 1902—Act of June 17, 1902, 32 Stat. 1151, 
33 USC 403; Federal Power Act of 1920, Act of July 10, 1920, 
41 Stat. 1068, 16 USC 802; Watershed Protection and Flood 
Prevention Act of 1954, Act of August 4, 1954, $4, 68 Stat. 667, 
16 USC § 1004. These Federal statutes specifically require ob- 
servance of state laws by Federal agencies. 


U.S. GOVERNMENT PRINTING OFFICE: 1963 





Control 
e Pacific 
risdiction 
e enclave, 
e was no 
s did not 
he state’s 
ernment’s 


ed States 
gislation” 
Arizona v. 
de Irriga- 


sular Af- 
ds of the 
1956). 
Stat. 1151, 
10, 1920, 
and Flood 
Stat. 667, 
equire ob- 





